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AGENDA 
REGULAR MEETING OF THE BOARD OF LAND COMMISSIONERS 

Monday, December 21, 2009, at 8:15 a.m. 
State Capitol Building, Rotunda/Room 303 

Helena, MT 
 
A concert performed by the Russell Ayers Choir from Charles M. Russell High School and informal 
reception with refreshments will begin at 8:15 a.m. in the Capitol Rotunda.  Following the choir 
performance will be the presentation of the of the 2009 revenue checks at approximately 8:45 a.m.   
 
Following the check presentation in the Rotunda, the fiscal year 2009 highlights presentation (1209-
1B) and the remainder of the meeting will occur in Room 303. 
 
INFORMATIONAL ITEMS 
 
1209-1 A. 2009 REVENUE CHECKS PRESENTATION TO SUPERINTENDENT OF  
 PUBLIC INSTRUCTION 
  Benefits:  Montana Public Schools and School Facility and Technology Acquisition 
  Fund 
  Location:  N/A 
 B. FISCAL YEAR 2009 HIGHLIGHTS PRESENTATION 
  Benefits:  Montana Public Schools and School Facility and Technology Acquisition 
  Fund 
  Location:  N/A 
 
ACTION ITEMS 
 
1209-2 FWP:  BLACKFOOT CLEARWATER HWY 83 LAND EXCHANGE 
 Benefits:  N/A 
 Location:  Missoula County 
 APPROVED 5-0 
 
1209-3 FWP:  STIPEK FISHING ACCESS SITE ADDITION 
 Benefits:  N/A 
 Location:  Dawson County 
 APPROVED 5-0 
 
1209-4 DLI:  APPROVAL FOR SALE OF LOT AND BUILDING IN HAMILTON 
 Benefits:  N/A 
 Location: Ravalli County  
 APPROVED 5-0 
 
1209-5 80-ACRE WOODS TIMBER SALE (SALVAGE) 
 Benefits:  Public Buildings  
 Location:  Lewis and Clark County 
 APPROVED 5-0 
 
1209-6 ADMINISTRATIVE RULES PROPOSAL:  CABINSITE RULES 
 Benefits:  Common Schools, MSU 2nd, MSU Morrill, Public Buildings, School of  
 Mines, School for the Deaf and Blind, Soldiers Home, State Industrial, State Normal, and 
 University of Montana 
 Location:  Beaverhead, Big Horn, Blaine, Broadwater, Cascade, Chouteau, Custer, Daniels, 
 Dawson, Fallon, Fergus, Flathead, Gallatin, Golden Valley, Hill, Judith Basin, Lake, Lewis and 
 Clark, Liberty, Lincoln, Madison, McCone, Meagher, Mineral, Missoula, Musselshell, Phillips, 
 Pondera, Powder River, Powell, Prairie, Richland, Rosebud, Sanders, Sheridan, Stillwater, Sweet 
 Grass, Toole, Valley, Wheatland, Wibaux, and Yellowstone Counties 

 APPROVED 5-0 



 

Complete agenda item information can be found on the DNRC’s website at:  
http://dnrc.mt.gov/commissions/Default.asp 

 
 
 
 
1209-7 SET MINIMUM BID FOR LAND BANKING PARCEL 
 Benefits:  Common Schools 
 Location:  Powell County 
 APPROVED 5-0 
 
1209-8 EASEMENTS: 
 A. RIGHTS-OF-WAY 
  Benefits:  Common Schools and Public Buildings 
  Location:  Beaverhead, Carter, Granite, Missoula, Petroleum, Powell, Roosevelt, and  
  Yellowstone Counties 
  APPROVED 5-0 
 B. USFS KOOTENAI NATIONAL FOREST COST SHARE AGREEMENT:   
 SUPPLEMENT NO. 30 
  Benefits:  Common Schools  
  Location:  Lincoln County 
  APPROVED 5-0 
 
1209-9 OIL AND GAS LEASE SALE (DECEMBER 1, 2009) 
 Benefits:  Common Schools, MSU Morrill, Public Buildings, State Normal School, State 
 Industrial School, and Veterans Home 
 Location: Big Horn, Blaine, Carbon, Cascade, Chouteau, Daniels, Dawson, Fallon, Fergus, 
 Glacier, Hill, Lewis and Clark, Powder River, Prairie, Richland, Sheridan, Stillwater, Teton, and 
 Wibaux Counties 
 APPROVED 5-0 
 
1209-10 OTTER CREEK LEASING PROPOSAL 
 Benefits:  Common Schools 
 Location:  Powder River County 
 APPROVED 4-1 (Ms. Juneau dissenting).  The motion by Ms. McCulloch, which 
 was seconded by Ms. Lindeen was as follows: 

 to use the amended version of the proposed lease form that is before 
us, 

 to set a minimum bonus bid amount of 25 cents per ton,  
 to set a 45 day limit on the bid process, to allow the bids to be 

reviewed at the February 2010 Land Board meeting, and 
 funding from the bonus bid must be used to support and benefit Montana 

K-12 schools. 
 
 
1209-11 HISTORICAL SOCIETY:  PROPOSED LAND DONATION   
 Benefits:  N/A 
 Location:  Jefferson County 
 APPROVED 5-0 
 
 
PUBLIC COMMENT  



1209-10 

OTTER CREEK LEASING PROPOSAL 
 
At the November 2009 meeting, the Land Board discussed the Otter Creek Lease proposal.  The 
Board moved to allow additional public comment and review of the lease.   During the past 
month, the Department met with the Attorney General’s Office and Land Board staff to review 
technical aspects of the lease. These discussions produced several revisions, which are 
highlighted on the attached coal lease form.  The following revisions are proposed: 
 

¶8 – Readjustment of Rental and Royalty Terms.  The sentence was edited to clarify the 
Board’s discretion by adding the phrase: “The Board reserves the right to. . .” adjust the 
rental and royalty terms. 
 
¶11 - Inspection.  The paragraph was edited to clarify that the Lessor had the right to 
review the Lessee’s records and documents related to operation and administration of the 
Lease. 
 
¶14 - Termination.  This paragraph was re-titled as Cancellation, and it was edited to 
clarify that any breach of the Lessee’s obligations could be a cause for cancellation after 
notice and opportunity to cure had been given to the Lessee. 
 
¶16 - Protection of the Surface, Natural Resources, and Improvements.  The last sentence 
of this paragraph was edited to clarify that nothing in this paragraph would interfere with 
the lessee’s obligation to comply with any permit. 
 
¶22 - Waste Prohibited.  The last sentence in this paragraph was struck to clarify that this 
section did not conflict in any manner with paragraph 14 – Cancellation. 
 
¶24 – Weed Control.  This paragraph was amended to clarify that weed control must 
occur in consultation with any local weed control board.  
 
¶25 – Coal Mine Gas.  This paragraph was struck because it was inconsistent with the 
habendum clause of the lease which only leases coal rights. 
 
¶26 – Indemnification.  This paragraph was edited to clarify that the Lessee’s 
indemnification of the Lessor extended to willful or wanton acts or omissions by the 
Lessee, its contractors, agents, or subcontractors. 
 

The other documents contained in the proposed bid package remain as originally submitted to the 
Land Board in agenda item 1109-6. 
 
The department recommends soliciting bids on the Otter Creek tracts utilizing the proposed 
revised lease form and associated documents, and pursuant to a minimum acceptable up-front 
bonus bid as directed by the Land Board. 
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State of Montana 

COAL LEASE 
DS-459 

Amended DRAFT 
No. __________________________ 

 
THIS LEASE is made and entered into between the State of Montana, by and through its lawfully qualified and 

acting Board of Land Commissioners, hereinafter referred to as “Lessor”, and 
 
<Lessee Name and Address> 
 
 
 
 
 

hereinafter referred to as “Lessee”, under and pursuant to the authority granted Lessor by the terms and provisions of 
Title 77, Chapter 3, Part 3, MCA, and all acts amendatory thereof and supplementary thereto, and all rules adopted 
pursuant thereto. 

 
IT IS MUTUALLY UNDERSTOOD, AGREED AND COVENANTED BY AND BETWEEN THE PARTIES 

TO THIS LEASE AS FOLLOWS: 
 

1. GRANTING CLAUSE.  The Lessor, in consideration of the rents and royalties to be paid and the conditions 
to be observed as hereinafter set forth, does hereby grant and lease to the Lessee, for the purpose of mining and disposing 
of coal and constructing all such works, buildings, plants, structures and appliances as may be necessary and convenient 
to produce, save, care for, dispose of and remove said coal, and for the reclamation thereafter, all the lands herein 
described as follows: 
 
Land Located in:          County: 
 
Description of land: 
 
 
 
 
 
 
 
 
Total number of acres, more or less,                , belonging to      Grant.   
 
All rights granted to Lessee under this Lease are contingent upon Lessee’s compliance with the Montana Strip Mine 
Siting Act and the Montana Strip and Underground Mine Reclamation Act (Title 82, Chapter 4, Parts 1 and 2, MCA) and 
upon Lessor review and approval of  Lessee’s mine operation and reclamation plan.  The rights granted under this Lease 
are further subject to agency responsibilities and authority under the provisions of the Montana Environmental Policy 
Act. 
 

2.  EFFECTIVE DATE AND TERM.  This Lease takes effect on          <Lease Effective Date>      and is 
granted for a primary term of ten (10) years and so long thereafter as coal is produced from such lands in commercial 
quantities, subject to all of the terms and conditions herein set forth.  A lease not producing coal in commercial quantities 
at the end of the primary term shall be terminated, unless the leased lands are described in a strip mine permit issued 
under Section 82-4-221, MCA, or in a mine site location permit issued under Section 82-4-122, MCA, prior to the end of 
the primary term, and the lease shall not be terminated so long as said lands are covered and described under valid 
permit. 

 
3.  LEASE EXTENSION.  The Board of Land Commissioners may grant reasonable extensions of the primary 

term of this Lease upon a showing that Lessee, despite due care and diligence, is or has been directly or indirectly 
prevented from exploring, developing, or operating this Lease or is threatened with substantial economic loss due to 
litigation regarding this Lease or another lease in the same strip mine permit or mine site location permit held by the 
Lessee, state compliance with the Montana Environmental Policy Act, or adverse conditions caused by natural 
occurrences. 
 
 4.  RIGHTS RESERVED.  Lessor expressly reserves the right to sell, lease, or otherwise dispose of any 
interest or estate in the lands hereby leased, except the interest conveyed by this Lease; provided, however, that Lessor 
hereby agrees that subsequent sales, leases or other dispositions of any interest or estate in the lands hereby leased shall 
be subject to the terms of this Lease and shall not interfere with the Lessee's possession or rights hereunder. 
   



PAGE 2 OF 4 

 5.  BOND.  Lessee shall immediately upon the execution of this Lease furnish a surety bond in the amount of 
$2,000, conditioned upon compliance with the provisions of this Lease, or, in the option of the Lessor, a cash deposit in 
the amount of $2,000, or an irrevocable letter of credit in a form approved by Lessor drawn upon an approved bank in the 
same amount.  All rentals, royalties and interest must be paid and all disturbance must be reclaimed to the satisfaction of 
Lessor prior to release of any bond.  Additional bonding may be required, or reduced bonding allowed, whenever Lessor 
determines it is necessary, or sufficient, to ensure compliance with this Lease. 
 
 6.  RENTAL.  Lessee shall pay Lessor annually, in advance, for each acre or fraction thereof covered by this 
Lease, beginning with the date this Lease takes effect, an annual money rental of  $3.00 per acre.  Rental terms are 
subject to readjustment as provided in Paragraph 8, but in no case shall it be less than two (2) dollars per acre. 
   
 7.  ROYALTY.  Lessee shall pay Lessor in money or in kind at Lessor's option a royalty on every short ton 
(2,000 pounds) of coal mined and produced during the term of this Lease, calculated upon the f.o.b. mine price of the 
coal prepared for shipment, including taxes based on production or value.  Lessee shall pay a royalty of 12.5 % upon coal 
removed by strip, surface, or auger mining methods and a royalty of 10% for coal removed by underground mining 
methods.  Royalty terms are subject to review and readjustment as provided in Paragraph 8, but in no case shall the 
royalty for the coal mined be less than ten (10) percent of the f.o.b. price of a ton prepared for shipment. 
 
 8.  READJUSTMENT OF RENTAL AND ROYALTY TERMS.  The Lessor reserves the right to readjust 
the rental and royalty terms of this Lease shall be subject to readjustment to reflect fair market value at the end of the 
primary term of ten (10 years) and at the end of each five (5) year period thereafter if the lease is producing coal in 
commercial quantities. 
 
 9.  OFFSETTING PRODUCTION.  The obligation of Lessee to pay royalties under this Lease may be 
reduced by the Board for coal produced from any particular tract within the Lease upon a showing by Lessee to the Board 
that the coal is uneconomical to mine at prevailing market prices and operating costs unless Lessor's royalty is reduced.  
Under no circumstances may Lessor's royalty be reduced below ten (10) percent of the coal produced and sold f.o.b. the 
mine site, prepared for shipment, including taxes based on production or value.  
 
 10.  LESSOR NOTIFICATION AND REPORTS.  Lessee shall notify Lessor prior to the commencement of 
any prospecting, exploration, development or production operations.  As soon as any mining operations are commenced, 
Lessee shall submit to Lessor, on or before the last day of each month, a royalty report and payment covering the 
preceding calendar month, which report shall be in such form and include such information as Lessor shall prescribe.  
Upon request, Lessee shall also furnish to Lessor, reports, plats, and maps showing exploration data, development work, 
improvements, amount of leased deposits mined, contracts for sale and any other information with respect to the land 
leased which Lessor may require.  Lessor's point of contact for all matters related to this Lease is: 
 
     Department of Natural Resources & Conservation 
     Minerals Management Bureau 
     P.O. Box 201601 
     1625 Eleventh Avenue 
     Helena, MT  59620-1601 
 
Lessor will notify Lessee of any subsequent change in point of contact. 
 
 11.  INSPECTION.  Representatives of the Lessor shall at all times have the right to enter upon all parts of the 
leased premises for the purposes of inspection, examination, and testing that they may deem necessary to ascertain the 
condition of the Lease, the production of coal, and Lessee's compliance with its obligations under this Lease and to 
review the Lessee’s records relating to operations upon and administration of the lease premises.  Representatives of 
Lessor shall also, at all reasonable hours, have free access to all books, accounts, records, engineering data, and papers of 
Lessee insofar as they contain information relating to the production of coal under this Lease, the price obtained therefor, 
and the fair market value of the production.  Lessor shall also have free access to agreements relating to production of 
coal under this Lease.  Lessor may copy at its own expense any book, account, record, engineering data, papers, or 
agreements to which it has access pursuant to this paragraph. 
 
 12.  CONFIDENTIALITY.  Lessor agrees that Lessee may request any materials obtained by Lessor pursuant 
to this Lease be designated as confidential.  Lessor shall agree to keep any information so designated strictly confidential 
if Lessor determines that confidentiality is not unlawful.  Further, the parties agree that the information Lessee is obliged 
to provide pursuant to this Lease is only that information relating to the reasonable administration and enforcement by 
Lessor of the provisions of this Lease and state law. 
 
 13.  ASSIGNMENT.  This Lease may not be assigned without the prior approval of Lessor in writing.  
Assignments must be made in accordance with any statutes or administrative rules pertaining to assignments in effect at 
the time of assignment.  Each Lessee executing this Lease, or accepting an assignment of an interest in this Lease, is 
jointly and severally liable for all obligations attributable to the entire working interest under this Lease.  Assignments 
may not extend the expiration date of this Lease. 
 
 14.  TERMINATION CANCELLATION.  Lessee may surrender and relinquish this Lease by giving written 
notice to the Lessor at least thirty (30) days prior to the anniversary date of the Lease.  It is understood and agreed that 
the Lessor hereby reserves the right to declare this Lease forfeited and to cancel the same through the Board of Land 
Commissioners upon failure of Lessee to fully discharge all  any of the obligations provided herein, after written notice 
from the Department and reasonable time fixed and allowed by it to Lessee for the performance of any undertaking or 
obligation specified in such notice concerning which Lessee is in default.  Lessee, upon written application therefor, shall 
be granted a hearing on any notice or demand of the Department before the Lease may be declared forfeited or canceled. 
 
 15.  SURRENDER OF PREMISES.  Upon the termination of this Lease for any cause, Lessee shall surrender 
possession of the leased premises to Lessor, subject to Lessee's right to re-enter (1) for the purpose of removing all 
machinery and improvements belonging to Lessee, hereby granted at any time within six (6) months after the date of such 
termination, except those improvements as are necessary for the preservation of the deposit and access to the deposit, 
which improvements shall become the property of Lessor; and (2) for the purpose of complying with State and Federal 
laws adopted pursuant to the police power of State or Federal government.  If any of the property of Lessee is not 
removed from the leased premises as herein provided, the same shall be deemed forfeited to Lessor and become its 
property. 
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 16.  PROTECTION OF THE SURFACE, NATURAL RESOURCES, AND IMPROVEMENTS.  Lessee 
agrees to take such reasonable steps as may be needed to prevent operations from unnecessarily: (1) causing or 
contributing to soil erosion or damaging any forage and timber growth thereon; (2) polluting the waters of springs, 
streams, wells, or reservoirs; (3) damaging crops, including forage, timber, or improvements of a surface owner; or (4) 
damaging range improvements whether owned by Lessor or by its grazing permittees or lessees.  Upon any partial or total 
relinquishment or the cancellation or expiration of this Lease, or at any other time prior thereto when required by Lessor 
and to the extent deemed necessary by Lessor, Lessee shall fill any sump holes, ditches and other excavations, remove or 
cover all debris, and, so far as reasonably possible, reclaim the disturbed area to a condition in keeping with the concept 
of the best beneficial use, including the removal of structures as and if required.  Lessor may prescribe the steps to be 
taken and reclamation to be made with respect to the land and improvements thereon.  Nothing in this section limits 
Lessee's obligation to comply with any applicable state or federal law, rule, or regulation, or permit. 
 
 17.  TAXES.  Lessee shall pay when due all taxes lawfully assessed and levied upon improvements, output of 
mines, or other rights, property or assets of the Lessee. 
 
 18.  SUCCESSORS IN INTEREST.  Each obligation hereunder shall extend to, and be binding upon, and 
every benefit hereof shall inure to the heirs, executors, administrators, successors and assigns of the respective parties 
hereto.   
 
 19.  COMPLIANCE WITH LAWS AND RULES.  This Lease is subject to further permitting under the 
provisions of Title 75 or 82, Montana Code Annotated.  Lessee agrees to comply with all applicable laws and rules in 
effect at the date of this lease, or which may, from time to time, be adopted and which do not impair the obligations of 
this lease and do not deprive the Lessee of an existing property right recognized by law. 
 
 20.  WATER RIGHTS.  Lessee may not interfere with any existing water right owned or operated by any 
person.  Lessee shall hold Lessor harmless against all claims, including attorney fees, for damages claimed by any person 
asserting interference with a water right. 
 
 21.  MINE SAFETY.  Lessee agrees to operate the mine in accordance with rules promulgated by the Mine 
Safety and Health Administration for the health and safety of workers and employees. 
 
 22.  WASTE PROHIBITED.  All mining operations shall be done in good and workmanlike manner in 
accordance with approved methods and practices using such methods to insure the extraction of the greatest amount of 
economically minable and saleable mineral, having due regard for the prevention of waste of the minerals developed on 
the land, the protection of the environment and all natural resources, the preservation and conservation of the property for 
future use, and for the health and safety of workers and employees.  If the Lessor has reasonable belief that the operations 
are not so being conducted, it shall so notify the Lessee in writing, and if compliance is not promptly obtained and the 
delinquency fully satisfied, the Lessor may, at its option, cancel the Lease pursuant to the provisions of paragraph 13 of 
this Lease. 
 
 23.  SURRENDER OF DATA.  All geological data pertaining to the leased premises, including reports, maps, 
logs and other pertinent data regarding trust resources shall be given to the Lessor upon surrender, termination, or 
expiration of the Lease.  Lessor may refuse to release bond until surrender of such data to the Lessor.  All drill core 
unused or undamaged by testing shall be saved.  Upon surrender, termination, or expiration of the lease, Lessee shall 
contact the State Geologist, Montana Bureau of Mines and Geology, Butte, Montana, to determine if such drill core is of 
interest to the State Geologist for the drill core library.  Any drill core determined by the State Geologist to be of interest 
shall be forwarded by Lessee, at Lessee's cost, to the drill core library. 
 
 24.  WEED CONTROL.  Lessee is responsible for controlling noxious weeds on the leased premises and shall 
prevent or eradicate the spread of noxious weeds onto land adjoining the leased premises in consultation with any local 
weed control board. 
 
 25.  COAL MINE GAS.  Lessee may remove and vent, flare, or sell coal bed gas from the coal formation being 
mined only if such removal is a necessary safety procedure directly related to the normal physical process of mining the 
coal under this Lease.  If Lessor owns oil and gas rights to lands herein described, Lessee must pay Lessor a royalty on 
any coal bed gas removed and sold.  Coal bed gas royalty will be calculated according to Lessor's then current oil and gas 
lease terms.  Venting or flaring of coal bed gas that is uneconomical to sell must comply with all applicable laws and 
rules.  The right to remove and vent, flare, or sell coal bed gas, except under the circumstance described above, is 
expressly retained by Lessor. 
 
 26 25.  SURFACE OWNER AND SURFACE LESSEE RIGHTS.  Lessee shall notify the surface owner, if 
the surface owner is not the Lessor, and any surface lessee of the location of any facilities or access roads on the leased 
premises prior to their construction.   
 
 2726.  DAMAGES.  Where Lessor owns the surface estate above the leased premises, Lessee shall compensate 
Lessor or Lessor's surface lessees or permittees for all damages to authorized improvements on the leased premises, 
including penalties and charges assessed by the FSA on CRP lands, as a result of Lessee's prospecting, exploration, 
development or mining operations.  All such damages will be assessed by and paid directly to the Lessor.  Lessee shall 
also make all payments required by law to surface owners and lessees if Lessor is not the owner of the surface estate 
above the leased premises. 
 
 2827.  INDEMNIFICATION.  The Lessee shall protect, defend, and save the Lessor, its agents and employees 
harmless from and against all claims, liabilities, demands, causes of action, and judgments (including the cost of defense 
and reasonable attorney fees) arising in favor of or asserted by third parties on account of damage to property, personal 
injury, or death, which injury, death or damage, in whole or in part, arises out of or in any way results from the negligent, 
wanton, or willful acts or omissions of the Lessee, its contractors, agents or subcontractors.  
 
 29. 28.  SPECIAL CONDITIONS. 

 
(A) DILIGENCE.  The Lessee hereby commits to a work program on the Otter Creek Area Coal Tracts 

with a minimum expenditure of $2.0 million per lease year, for a period of five (5) years following the date 
this Lease takes effect, and at least $500,000 per lease year thereafter.  For the purposes of this Lease 
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commitment, the Otter Creek Area Coal Tracts includes all State and non-State coal located within the 
areas identified as “Tract #’s 1, 2, and 3” on the attached Exhibit A.  Within 120 days following the end of 
each lease year, the Lessee shall provide Lessor an accounting of Work (as later defined) performed on the 
Otter Creek Area Coal Tracts for such lease year.  Any amount in excess of the minimum expenditure 
amount is referred to as the “Excess Amount” and any shortfall is referred to as the “Shortfall Amount.”  
Within 120 days following the end of each lease year, the Lessee shall pay to Lessor the amount, if any, 
equal to the Shortfall Amount for such lease year, less the sum of the Excess Amounts for all prior lease 
years (to the extent such Excess Amounts have not been previously applied against a Shortfall Amount).  
For purposes of calculating the minimum expenditure, the Lessee may only include costs for work directly 
attributable to the Otter Creek Area Coal Tracts.  Work to be performed on the Otter Creek Area Coal 
Tracts may include, without limitation, environmental baseline studies, exploration drilling, initiation of 
permitting and all permitting actions, acquisition of surface rights and access rights over or to the Otter 
Creek Area Coal Tracts, title curative actions, market studies, compiling mine economics, preparation of 
feasibility studies and any other works, study or verifiable third party expense required to commence 
operations for the mining of coal on the Otter Creek Area Coal Tracts (collectively, the “Work”).  The 
accounting of Work does not include payments made to non-State Lessors for shortfalls in work program 
expenditures.  In the event any of the Work is conducted by Lessee’s employees, the actual verifiable 
salaries, wages and personal expenses of Lessee’s employees either temporarily or permanently assigned to 
the development and operation of the Otter Creek Area Coal Tracts may be included in the minimum 
expenditure.  Lessee shall not include any internal overhead of any nature in calculating the minimum 
expenditure.  If it is anticipated that the Work conducted by Lessee’s employees will exceed 50% of the 
minimum expenditure, the Lessee will seek Lessor’s approval for such amounts over 50%.  In addition, 
taxes and assessments Lessee pays shall not be included in calculating the minimum expenditure.  Copies of 
all analyses, data and other information produced or compiled as a result of Lessee’s work program on the 
Otter Creek Area Coal Tracts will be provided to Lessor within 120 days after the end of each lease year.  
However, such analyses, data and other information submitted to Lessor shall be subject to the 
confidentiality provisions of Paragraph 12 and 77-3-308, MCA. 

(B) SETTLEMENT AGREEMENT.  After the conclusion of any exploration operations and before 
conducting any mining, construction or other operations on any portion of the Otter Creek Area Coal Tracts 
(singly and collectively “Operations”), the Lessee or its agents in close consultation with the Northern 
Cheyenne Tribe (“Tribe”), shall develop and submit for approval to the Lessor, obtain Lessor approval of, 
and thereafter implement the five written Operating Plans as detailed in the attached Exhibit B of the 
Settlement Agreement dated February 19, 2002, between the Lessor and the Northern Cheyenne Tribe. 
 

3029.    NON-WARRANTY OF TITLE.  Regardless of any of the above provisions of this Lease, actual or 
implied, the State of Montana does not warrant title to its lands. 
 
 
 
 IN WITNESS WHEREOF, the parties hereto set their hands and Lessor has caused this agreement to be 
executed with the official seal of the State Board of Land Commissioners on this        day of                           , 2010.   
 
 
 
THE STATE OF MONTANA    <lessee name> 
Lessor       Lessee 
          
 
 
By Its State Board of Land Commissioners   By: 
 
 
       Its: 
        
 
 
                 
DIRECTOR 



MINUTES 
REGULAR MEETING OF THE BOARD OF LAND COMMISSIONERS 

Monday, December 21, 2009, at 8:45 a.m. 
State Capitol Building, Room 303 

Helena, MT 
 
 

PRESENT:  Governor Brian Schweitzer, Attorney General Steve Bullock, Auditor Monica Lindeen 
Secretary of State Linda McCulloch, and Superintendent of Public Instruction Denise Juneau,  

 
INFORMATIONAL ITEMS 
 
1209-1 A. 2009 REVENUE CHECKS PRESENTATION TO SUPERINTENDENT OF  
 PUBLIC INSTRUCTION 
 

The 2009 revenue checks were presented to Superintendent of Public Instruction on 
behalf of the schools of Montana: 

♦ Public Schools - $61.2 million; and 
♦ School Facility and Technology Fund - $24.2 million. 

 
Ms. McCulloch moved for approval of the minutes from the November 16, 2009, 
meeting of the Board of Land Commissioners.  Seconded by Ms. Juneau.  Carried 
unanimously   

   
 B. FISCAL YEAR 2009 HIGHLIGHTS PRESENTATION 
 

Tom Schultz, Trust Land Management Division Administrator, presented highlights from 
Fiscal Year 2009 (see Related Materials, Attachment 1).  Mr. Schultz recognized DNRC 
staff and the lessees of school trust land for their efforts to bring these revenues to 
fruition. 
 
Mr. Schultz noted that in Fiscal Year 2009 there were 141,899 children enrolled in public 
schools, with the average state share is $4998 per pupil.  Montana generates the 
second highest revenue per capita for school trusts among all the western states. The 
fund for the maintenance and enhancement of school facilities and technology was 
created by HB152 (2009), and the Trust Land Management Division provides the only 
funding into that particular account.    

  
ACTION ITEMS 
 
1209-2 FWP:  BLACKFOOT CLEARWATER HWY 83 LAND EXCHANGE 
  

Hugh Zackheim, Department of Fish, Wildlife and Parks (FWP), stated that the Montana 
Department of Transportation (MDT) intends to rebuild a portion of Highway 83 north of 
Clearwater Junction to improve traffic safety.  The project requires additional right of way 
from FWP’s Blackfoot-Clearwater Wildlife Management Area.  MDT and FWP have 
agreed to a land exchange through which MDT would purchase a 52-acre tract adjacent 
to the highway and transfer it to FWP to provide replacement habitat for land lost to the 
right of way.  The value of the lands exchanged is disproportionate, and the difference 
would be credited to MDT in the event of future land exchanges.   
 
Motion made by Ms. Lindeen to approve the land exchange.  Seconded by Mr. 
Bullock.  Carried unanimously.   
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Governor Schweitzer noted that the state receives income regardless of development.  
He asked if a tract would be offered for bid again if an undeveloped lease lapses? 
 
Mr. Mason said that is correct. 
 
Motion to approve the oil and gas lease sale carried unanimously. 

 
1209-10 OTTER CREEK LEASING PROPOSAL 
 

Ms. Sexton stated that in November the Land Board voted to allow more time for public 
comment and review of the bid packet (see November 16, 2009, Land Board minutes).  
Discussions with the board members and their staffers resulted in several revisions to 
the bid packet.  DNRC recommends the solicitation of bid for the Otter Creek tracts 
utilizing the proposed, revised lease form, and pursuant to a minimum acceptable up-
front bonus as directed by the land board.   
 
Jeannie Alderson, Tongue River Valley rancher, said that she appreciates the 
challenging decisions that the Land Board must make, and asked the board to vote 
against leasing the Otter Creek tracts.  The language in the lease, as well as simply the 
act of leasing the tracts, makes it very clear that it is those who live in the area who will 
pay the highest cost for the lack of foresight if the tracts are leased.   
 
Ms. Alderson said that before leasing it would be prudent to assess and understand not 
only the environmental impacts that strip-mining coal will have on the land and 
communities, but also the social impacts.   
 The proceeds from the Otter Creek coal are supposed to benefit Montana's 

schools, but it is in fact the legislature that appropriates money for the schools, 
so the school trust money does not automatically go the schools.   

 Also, the Tongue River Railroad (TRR), which is a part of this project, will pass a 
few feet from the rural school her sons attend.  That is 21 trains per day (one per 
hour), which would an unbearable disturbance to the school.   

 
Ms. Alderson asked that if the board does decide to lease the tracts that the lease 
include a stipulation that the state of Montana will in no way subsidize the TRR.   
She also asked that there be no tax breaks given to Otter Creek development.   
 
Clint McRae, Colstrip area rancher, stated that there are two issues to examine: 
 the possibility that Arch Coal, which has a great deal of interest in Wyoming coal, 

may lease the tracts and then use the TRR to move Wyoming coal without 
developing the Otter Creek tracts; and   

 whether the TRR be funded with taxpayer money.  If it is, that would legitimize a 
for-profit, private corporation to use federal eminent domain through 
condemnation to take private land on the Tongue River.   
  

Mr. McRae stated that all sides of the issue need to be considered.  He invited the board 
to tour the land the TRR would cross, including one school trust section.   
 
Mark Fix, Tongue River rancher/irrigator, NPRC Coal Bed Methane Taskforce chair, 
stated that he is present to fight to protect his ranch, and all the ranches along the 
Tongue River.  The EIS for the TRR is inadequate and needs to be redone.  NPRC is 
currently challenging the EIS in the Ninth Circuit Court.  There has never been any 
analysis done on the TRR spur that would go to Otter Creek.  The TRR EIS stated that 
there will be 20,000 tons of sediment created during construction (five to ten thousand 
tons every year after construction) of the seventeen miles of rail below the Tongue River 
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Dam.  He asked how will the flow of the Tongue River and Otter Creek be affected by 
development.  The ranches and farms rely on clean irrigation water to grow crops and 
provide livelihood.  Although TRR intends to have sightings in several places along the 
route, they have not stated where those sightings will be placed.  Mr. Fix spoke of 
obstacles that would affect his daily ranching and movement of cattle and urged the 
Land Board not to go forward with the proposal. 
 
Bob Adams, Montana Conservation Voters, read a prepared statement (see Related 
Materials, Attachment 3).  
 
Beth Kaeding, NPRC, read a prepared statement (see Related Materials, Attachment 4).   
 
Jay Bostrom, Big Sky High School teacher (Missoula), stated that as a teacher he is not 
interested in taking money from coal.  Every scientific society in this nation now 
recognizes and acknowledges that carbon dioxide is affecting global warming.  The 
possibility that the coal will end up in China fueling sweatshops adds an additional 
aspect to the moral dilemma.  He stated that he demands accountability from his 
students, and would also demand accountability from the Land Board.  Mr. Bostrom 
stated that the best natural resource in this state is the clean environment.  He stated 
that he would rather take a pay cut than pull coal from the ground to fund computers and 
books for his classroom.   
 
Cameron Lundby, Oftedal Construction vice president (Miles City), stated that the 
company is one hundred percent employee owned, with just over 300 people.  Oftedal 
maintains several contracts with other developments and mining projects in the area.  
While there is no guarantee that Oftedal will be involved in the Otter Creek project, the 
area needs every opportunity it can get.   
 
Mr. Lundby stated that in the past 18 years, work outside Montana has increased 
tenfold, while work has consistently declined in Montana.  Each year it becomes harder 
to justify keeping the corporate headquarters in Miles City.  Virtually everything 
purchased sends money out of the state.  The state needs industries to bring tax 
revenue back to Montana, and citizens need good paying jobs.  In eastern Montana, 
both schools and child and family services organizations need funds.  He addressed the 
current worldwide debate regarding human contribution to global warming, and stated 
that no matter the outcome of this debate, people will continue to burn an unknown 
amount of coal for the foreseeable future.  This coal lease will not increase the amount 
of coal burned, but rather only change where that coal is mined.  The Otter Creek coal 
was given to Montana by the federal government for the benefit of our citizens.  
 
Jenny Harbine, Earthjustice attorney, urged the Land Board to not lease the Otter Creek 
tracts because Otter Creek is an alluvial valley floor.  State and federal laws place 
severe restrictions on mining that impacts alluvial valley floors.  She noted that the law is 
concerned with impacts not just on the land to be mined, but on adjacent lands that are 
impacted from coal mining activities.  In the Otter Creek region there is a large area that 
is hydrologically connected by groundwater that would be affected by potential coal 
mining of the Otter Creek tracts.   
 
Under the law, coal mining will not be permitted if it will interrupt farming, or if it will 
disrupt the essential hydrological functions of an alluvial valley floor.  In this context, 
those functions include the collecting and storing water, the collection of runoff and the 
retaining of moisture within the soils.  It also includes the role in regulating the flow and 
source of groundwater.  Additionally, coal mining will not be permitted if it will materially 
damage the quality and quantity of surface and ground water in an alluvial valley floor.  
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Because the conditions of mining an alluvial valley floor are so onerous, coal mining is 
most often prohibited in these areas and may well be prohibited here as well.   
 
Ms. Harbine asked the Land Board to consider carefully whether by leasing the Otter 
Creek tracts, the goal is to grant a right to mine on lands that state and federal law have 
determined are unsuitable for mining.  She urged the board to decline the proposal. 
 
Anne Hedges, Montana Environmental Information Center (MEIC), read a prepared 
statement (see Related Materials, Attachment 6).  She also provided supporting 
information for the Land Board's consideration (see related Materials, Attachment 7). 
 
Allison Lawrence, Students for Social, Economic, and Environmental Justice (SSEEJ) 
from Big Sky High School in Missoula, expressed her concern about the massive 
extraction of coal in eastern Montana.  She stated that the 30-year process is going to 
supple jobs for only half of one generation, but is promising to stimulate the entire 
economy.  She expressed concern that during that time people will be working in 
dangerous jobs.  She noted that the land cannot speak for itself, and that much of 
Montana's revenue comes from tourists coming to see the magnificent state.  Montana 
would not really profit from the coal, were it to be mined.   
 
Percy Bennett, Environmental Law Center attorney (Bozeman), referenced Ms. 
Harbine's testimony about the alluvial valley floor regulated by the Federal Surface 
Mining Control and Reclamation Act, through which permits are issued.  She elaborated 
that water quality and habitat would face dramatic alterations that would have huge 
impacts. Altering the hydrology of the alluvial valley would have long term effects on 
resources [she noted that such alteration was probably illegal].   
 
Rep. Chuck Hunter, HD 79, presented a letter signed by 24 Democrat legislators (see 
Related Materials, Attachment 8).  He stated that the letter is neither for nor against the 
development, and recognizes the challenges involved in a decision of this magnitude.  
He stated that it has been suggested that the Land Board disregard climate change in 
their deliberation, and stressed that the signed legislators think otherwise.  The 
legislators believe that the issue of climate change should, and must be a part of the 
determination. 
 
Michael Phelps stated that global warming is an issue and that job creation itself does 
not justify leasing Otter Creek since coal is the primary source of greenhouse emissions, 
and the global warming is real and caused by human activity.  Mr. Phelps stated that 
leasing Otter Creek is in direct conflict with the Land Board's obligation as leaders of 
Montana who are looking out for the well-being of the people and future generations.  He 
asked the board to please consider that, and vote against the proposal. 
 
Jenny Godwin, SSEEJ, stated that what concerned her most when learning about Otter 
Creek was the rumor that coal emissions do not affect climate change.  Coal mining 
cannot be spoken of without addressing climate change.  Ms. Godwin detailed the peril 
faced by those whose homes, lives, ancestral grounds and history are threatened.  She 
said a new type of refugee will surge into prevalence.   
 
Kyla Wiems, MEIC, urged the board to vote against leasing the Otter Creek coal tracts.  
She presented to the board copies of the book Waste Land (see Related Materials, 
Attachment 9 for book details). 
 
Diana Hammer (Helena) stated that leasing Otter Creek is a bad idea.  She detailed 
steps taken by her family to help protect the resources in Montana.  She stated that coal 
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is not the way forward.  Montana is known as the "Last Best Place", and she does not 
want it to become known as the "Last Best Place to Mine Coal". 
 
Andy Anushko (Helena) referenced Ms. Hammer's statement, that the family has taken 
several deliberate steps to meet all their electricity needs from renewable sources.  He 
recognized that development of the tracts may create new jobs on-site, but said it 
simultaneously puts other small business and contractors in jeopardy.   
 
Frances [?], SSEEJ (German exchange student), stated that she was shocked when she 
learned about the planned for Otter Creek.  The potential impacts reach far beyond the 
borders of Montana 
 
Andrea Church, Big Sky High School, stated that as a student she does not want the 
money that will come from Otter Creek, but would rather have a livable future.   
 
Verner Bertlesen, former Montana Secretary of State, stated he is all too aware of the 
challenges the Land Board must consider.  There is a tendency when money is involved, 
and issues become important, to be pressed into making a decision that affects things 
far into the future.  He said that the coal at Otter Creek has been there a long time, and if 
the board makes no decision regarding the coal today, it will remain there for the future 
of Montana.  He cautioned the board to be careful and certain that they are protecting 
the land, the environment, the water, and the citizens. 
 
Jill Van Alstyne, Helena High School teacher, echoed Mr. Bostrom's comments, in that 
she would rather have a salary cut than receive money from the development of Otter 
Creek.   
 
Cary Hegreberg, Montana Contractor's Association, urged the Land Board to support the 
leasing of Otter Creek.  While approaching the Capitol he faced protesters chanting "no 
coal".  He said these are some of the same individuals who in the past have said "no 
gold mining", which is what led to the state's acquisition of the Otter Creek tracts.  These 
same groups have said "no" to drilling on the Rocky Mountain Front, new power plants, 
tire burning at cement plants, gravel pits, and, timber sales on state and federal lands. 

 
Mr. Hegreberg posited that the recent closing of Smurfit-Stone Container near 
Frenchtown is directly tied to those movements to try and stop timber sales.  He said all 
that has been accomplished is that the forests burn, lumber is imported from Canada, 
and 400 good, high-paying jobs in Missoula were lost.   
 
Otter Creek will lead to an additional 500 to 1000 jobs throughout the state.  Mr. 
Hegreberg suggested the Land Board members review testimony given at the legislative 
hearings regarding the sustained yield law for state land timber (HB537, 2003 Legislative 
Session).  Mr. Hegreberg contended that Montana has the ability to manage its natural 
resources in a responsible manner that generates money for the schools and 
institutions.  Unemployment in the construction industry is currently running at eighteen 
percent in Montana, and continuing to grow.  He asked the board to say "yes" to 
responsible development in Montana. 
 
Leo Berry, Great Northern Properties (GNP) attorney, stated that Chuck Kerr was unable 
to be present due to inclement weather.  The original intent behind the granting of 
sections 16 and 36 in each county was to sell the lands and create a monetary trust 
used to support common schools.  Other states had not handled their lands responsibly, 
so Congress placed a minimum of ten dollars on the sale price of any land.  At that time, 
land in Montana could not be sold for ten dollars.  The result was the formation of the 
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Board of Land Commissioners to address the land stewardship and generate revenue to 
support common schools.   
 
While the Otter Creek lands are not part of the original grant, they do fall under the 
provisions of the school trust lands.  Mr. Berry stated that this is a once in a lifetime 
opportunity to lease these lands and generate revenues for the common schools.  GNP 
acquired their Otter Creek tracts in 1992 (and recently leased them to Arch Coal), and 
Montana acquired their tracts in 2002.  This is the first time that any company 
possessing the financial capability to develop this kind of project have stepped forward.   
 
Much of the conversation has been what the minimum bid ought to be.  There is no legal 
requirement for a minimum bid.  The focus should really be on the revenues generated 
by the royalties.  In order to receive the royalties, the coal must be mined.  In order to 
mine the coal, the tracts must be leased.  The school trust currently has approximately 
four hundred million dollars, and this project alone can triple the amount of money in the 
trust.  Regarding the environmental concerns, there are very strong laws which protect 
alluvial valley floors.  Additionally, that is not the issue the board is deciding on at this 
time.  GNP encourages the board to move forward with the bid package.   
 
Kaylyn Curry, SSEEJ, stated that she is a student who does not want books bought with 
"blood money from coal"  which will ultimately create an unlivable future based on short-
term gain versus long-term consequence.   
 
Mike Scott, Sierra Club, complimented the students who have spoken. He stated that 
this decision is about more than the school trust fund, it is about the kind of future we 
want to have.  Rarely does the Land Board have the opportunity to make a decision of 
this level of importance.  Mr. Scott noted that this meeting coincides with the worldwide 
climate negotiations in Copenhagen.  He stated that the board has the opportunity to 
make a concrete difference, and a meaningful change in the course of climate change.  
He urge the board to make the only right, moral, and ethical decision, which is to keep 
this coal in the ground where it belongs. 
 
William Walksalong, Northern Cheyenne Tribe Executive Administrator, noted that this 
has been and continues to be a very controversial issue.  He stated that he has been 
involved with this issue since 1997.  Mr. Walksalong stated for the record that the 
Cheyenne have always been in litigation over energy issues, from coal leasing to water 
quality standards.  He referenced a letter to the board by Tribal President Leroy Spang 
(see Related Materials, Attachment 10), which addresses issues like employment 
opportunities. Mr. Walksalong noted that Mr. Spang's perspective is from mining, as that 
is his background.    
 
Mr. Walksalong addressed the draft Montana Mineral Exchange and Northern Cheyenne 
Fund Act, which is also before the board.  The provisions in the act are: 
 employment program; 
 contracting program; 
 environmental monitoring program; and 
 cultural resources program. 

 
 He stressed that the tribe expects those provisions to be adhered to.   
 

Dan (Yellowbear) Carlson, Northern Cheyenne Tribe, noted that he attended school in 
Colstrip with Mr. McRae.  At that time Colstrip was beginning to expand due to mining, in 
a manner in which the Otter Creek area may also expand.  Mr. Carlson stated that 
expansion may bring money, but money often brings destruction.  He noted some of the 
less savory elements that came to Colstrip came along with the mining.  He said that he 
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has also visited Riverton, Wyoming, where there has been coal development for many 
years.  That region is also rife with destruction and social issues, as a result of the 
inability to evolve along with the mining boom.  Mr. Carlson stated that while Mr. Spang 
may have spoken for some of the Northern Cheyenne, there are many in the area who 
wish Otter Creek to remain pristine.  He stated that the decision the board makes today 
will affect generations to come.   
 
John Roeber, Boilermakers Local 11 Union business manager, said he is speaking on 
behalf of president Bob Winger, who could not be present (see Related Materials, 
Attachment 11). There are 256 members in the local, and approximately 75 of those are 
currently unemployed.  He asked the Land Board to vote to move forward with leasing 
the coal. The board will decide to develop Montana's vast coal treasure, or decide to 
delay the great economic expansion of Montana in our lifetime.  Mr. Roeber referenced 
the closing of two smelters and Smurfitt-Stone Container, noting all the jobs that have 
been lost.  He asked to board to vote to find ways to bring jobs back to Montana 
 
Alicia Nelson, SSEEJ, asked what gives the Land Board the right to choose what is best 
for Otter Creek and for the rest of the world?  She expressed dissatisfaction that 
speakers are limited to only three minutes when they speak for an entire nation of 
people.  This extraction of coal will have harmful ramifications which the board members 
will not experience, as they will no longer be here.  She asked the board to think of 
future generations and the future of their own children, and not to put short-term 
monetary gain over the lives of the people. 
 
Abigail Adams stated that the Land Board has heard appeals to science, economics, 
morals, social issues, and cultural preservation.  She urged the board not to lease the 
Otter Creek coal tracts.  The issue can be distilled to values – whose values are being 
deprived, and whose values are being indulged.  She illustrated the many reasons she is 
proud to be from Montana, and why she feels such a connection to the land.  She asked 
the board members to consider what legacy they wish to leave. 
 
Susie Rosa, stated that she has arrived recently in Montana, and noted that Wednesday 
December 23 is the one year anniversary of the Tennessee slurry dam eruption.  This 
disaster spilled over five million cubic acres of toxic slurry into the Tennessee River 
Valley.  She cautioned that such an event could also happen in Montana, and urged to 
board to vote not to lease Otter Creek.   
 
Willie Duffield, Montana Association of Oil, Gas, and Coal Producing Counties 
(MAOGPC), said, "Let's do it." 
 
Jennifer Nitz (Helena) stated that the Land Board has a once in a lifetime chance to 
preserve the land for present and future generations.  She asked the board to please 
leave the land intact.   
 
Brad Sauer, NPRC, stated that he runs cattle on Rosebud Creek, near the thirty-five 
miles of unreclaimed mine at Colstrip.  The land contains a 60-foot well, which is 
abundant for that region.  He stated that this probably is not the right time for developing 
this coal.  While Mr. Hegreberg was correct in many ways, the board needs to find 
different ways of doing things.  As an example, he suggested using the Fuels for 
Schools Program as an alternative means of generating revenue.   
 
Bud Clinch, Montana Coal Council Executive Director, stated the council's support of the 
state's leasing program, including the Otter Creek proposal.  He expressed his 
agreement with some of the speakers about the effectiveness of the Surface Mining 
Control Act.  There is an effective set of state and federal regulations in place to address 
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many of the environmental issues raised today.  Those issues will all be addressed 
during the very exhaustive permitting processes.  All of those considerations will also 
come before the board.  Merely leasing these lands does not automatically ensure the 
right to mine.  Mr. Clinch stated that the board should go forward, receive a windfall 
payment, and then address the environmental issues in the appropriate permitting 
programs analyses and public process to follow.   
 
Steve Gilbert (Helena) stated that he sat in a legislative hearing in the past decade as 
the Coal Council (then represented by Jim Mockler) stated that there are a myriad of 
reasons that Otter Creek has not been developed, for many of the reasons discussed 
today.  Mr. Gilbert said that development was a bad idea then, and it is a bad idea now.   
 
Don McDowell, Powder River County Commissioner, stated that the commissioners 
have always stood for development of natural resources, and he believes that between 
MEPA, the EPA, and DNRC that development will be done correctly. 
 
Janet McMillan, NPRC, stated that the if kind of thing proposed here were allowed to 
proceed to this point in Greenough—where she lives—there would have been 
tremendous opposition.  If the proposed takings initiative is validated and passed, and 
the Otter Creek coal tracts are leased, the state could potentially be sued by the lessee 
on a takings claim.   
 
Alexis Bonogofsky, representing National Wildlife Federation (NWF), stated that hunters 
and anglers have identified the Powder River Basin as the prime spot for upland game 
bird hunting.  The area also has the best mule deer population in the state, and a great 
deal of revenue is generated from this industry.  Montana must focus on sustainable jobs 
for the future.  She asked the board to vote against leasing the Otter Creek coal tracts.   
 
Ms. McCulloch read a prepared statement: 

 
"I have been on the Land Board for six years and a Legislator for six years before 
that, and Otter Creek has been a hot topic the whole time.  In fact, it was hot before 
that.  No matter what we decide today, Otter Creek will continue to be a hot topic for 
this and future Land Boards.    
 
We are well aware that the public is split on the decision to put up Otter Creek coal 
for lease.  Many oppose it for reasons relating to potential impact on water and the 
Tongue River, or for reasons relating to the burning of coal.  Others oppose it 
because they oppose building the Tongue River Railroad. 
 
Many other people support the option of leasing the coal, usually because of the 
money it could bring to Montana schools and/or because of the jobs it could bring to 
this area.  
 
Although I am no longer the Superintendent of Public Instruction with responsibilities 
for school funding, I am still a Land Board member.  The Montana Constitution, in 
Article X, section 4, made us trustees for state lands, and as trustees we must have 
undivided loyalty to “support and benefit” the beneficiaries of the various state lands.  
In the case of the Otter Creek tracts, we are talking about Montana K-12 schools and 
the children they serve. 
 
Like many others, I have great concerns about the Tongue River railroad and about 
the potential for degradation of water from such a project.  I have even more 
concerns about its potential negative impact on existing Montana mines. As a Land 
Board we have made clear that if we lease, we will not do so at a price that will 
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subsidize the railroad in any way.   It is the intent of my motion that the Tongue 
River Railroad stop at Otter Creek.  Otter Creek should not be used to profit other 
states at the expense of Montana.  However, I do not see how I can fulfill my 
responsibility as a land trustee unless I support this opportunity for Montana schools.   
 
Yes, we must mitigate the environmental consequences.  That is the reason that we 
insisted that if there is a lease, the Land Board will retain the authority to approve the 
mining plan and the reclamation plan.  If the project goes ahead, every step will be 
carefully and publicly considered. 
 
Yes, we must limit the negative impacts and increase the positive impacts to the 
nearby Northern Cheyenne nation.  In 2002, I was part of the negotiations and 
proudly made the motion to adopt the signed agreement we now have with the tribe 
that empowers employment and recognizes cultural issues, if there is mining.  That 
same agreement helps assure that qualified non-tribal members in Ashland, Birney, 
or in Powder River County who live within 50 miles of Otter Creek will have an 
employment preference and access to job training as well as tribal members. 
 
Having said that, we must not give away this precious resource.  Our responsibility to 
the trust is both for short-term returns and for long-range income.  I have struggled 
with the question of the bonus bid.  In Wyoming since 2002, there have been 8 
parcels of state land that were leased for coal for 70 cents per ton or more.  Two of 
the bonus bids were over 90 cents, with the highest being 97 cents.  These are not 
just the asking prices, but the amounts paid by mining companies in Wyoming.  
These higher bonus bids were based on the infrastructure already being in place in 
Wyoming and due to competition from adjacent mines.  The playing field in Montana 
is different than that in Wyoming.  
 
In considering what the bonus bid number should be, research shows that 25 cents 
per ton is an amount that is the average of three Montana state land leases for coal 
since 1999 ($0.10, $0.16, $0.18), adjusted for inflation and the spot price of coal.  It 
is far, far above the price needed to assure that the Tongue River Railroad is in no 
way subsidized by the state’s minimum bid amount.  
 
The bonus bid of ten cents that is out publically between Great Northern Properties 
(GNP) and Arch Coal in no way takes into account the Montana Land Board’s 
fiduciary responsibility to schools.  I don’t begrudge Arch Coal making a good deal 
with GNP, but that figure is no correlation to being Constitutionally mandated to 
support and benefit schools.  The only thing in common between the supporters and 
opponents of developing Otter Creek is that the State of Montana should not give 
this up for cheap.  No sweetheart deal will be made.   
 
As many have pointed out, the future is uncertain for coal, given the need to address 
climate change issues.  No one thinks that coal will be phased out until many 
decades into the future, but there could well be national legislation that makes the 
burning of coal more difficult or more expensive.  In that case, it becomes less likely 
that this resource will be developed right away or at all.  For that reason, I believe we 
should try to receive a large bonus bid while we can, recognizing that the mine 
operation itself and therefore the potential large royalty payments may or may not 
ever materialize.  A twenty-five cents per ton bonus bid would yield approximately 
$143 million to Montana schools.  
 
I noted with interest that none of the testimony at the November Land Board meeting 
discussed funding of schools and the letters we’ve received from Legislators failed to 
directly mention increased funding to Montana schools. 
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With that critical element in mind, my last  point has to do with where the money from 
the bonus bid goes.  As trustees, we must have undivided loyalty to the beneficiaries, 
but school trust money does not necessarily provide extra money to schools, 
because the legislature can remove that same amount from education funding and 
put it somewhere else in state government, if they so choose.  I call it the brick in the 
toilet.  You can put in a brick, but the water level doesn’t go up unless the legislature 
says it does.   
 
For that reason, and since this is bonus money that is not already designated by law 
like any royalty payments would be, it is the intent of my motion that the bonus bid 
money goes to increased funding to schools, NOT to be used as replacement 
monies.  If the Legislature does not use this money for increased funding then this 
Land Board has not met their fiduciary responsibility which is the sole Constitutional 
reason the Land Board exists.  As a Land Board we can only lease Otter Creek if the 
act benefits schools.  This motion is a warning to the Legislature that this 
requirement must be met.  In addition, I intend  to set a time limit on the bid that 
gives the bidders a chance to consider its finances carefully. 
 
Governor and members of the Land Board, the time has come to make a decision."   

 
Ms. McCulloch moved that that Land Board: 

 use the amended version of the proposed lease form (Agenda Item No. 1209-
10):  
o to set a minimum bonus bid amount of 25 cents per ton; and  
o to set a 45 day limit on the bid process, to allow the bids to be reviewed at 

the February 2010 Land Board meeting; and  
 that funding from the bonus bid must be used to support and benefit Montana 

K-12 schools.  
 

Motion seconded by Ms. Lindeen.   
 
Governor Schweitzer stated that at the November 16, 2009, meeting there was 
discussion about GNP moving forward with mining their tracts at Otter Creek even if the 
Land Board does not approve the leasing of the state tracts.  Chuck Kerr of GNP stated 
that GNP would likely not move forward without the cooperation of the Land Board.  He 
asked if GNP has received the funds for the upfront bonus bid from Arch Coal, and if so, 
are those dollars contingent on the state of Montana also putting its tracts up for bid? 
 
Mr. Berry stated that it is his understanding that the monies committed in the agreement 
with GNP and Arch Coal are amortized over a five year period.  GNP has received the 
first installment of that payment, and that money is not tied in any way to the leasing of 
the state's tracts. 
 
Governor Schweitzer asked if GNP will continue to get those payments during the next 
five years if the Land Board chooses not to lease the adjoining state assets?  
 
Mr. Berry said yes. 
 
Governor Schweitzer asked if Arch Coal will continue in developing the tracts leased 
from GNP with or without the assurance that Montana has any intention to lease? 
 
Mr. Berry stated that he has not been involved in the discussions with Arch Coal, so is 
unable to answer.  Mr. Kerr indicated that there are contingency plans for GNP should 
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the state choose not to lease its lands.  Mr. Berry said that he does not have the 
specifics of that information. 
 
Governor Schweitzer asked if other miners in Montana be at risk of losing their jobs if 
Otter Creek were developed?  He asked also if there is an additional market for higher 
sodium coal? 
 
Mr. Clinch said that coal markets are changing.  He referenced the controversy over 
mountain-top removal in the eastern United States, and the economics of continuing that 
particular type of mining.  There has been a continued increase in the demand for 
Powder River Basin coal, as eastern coal has become more expensive, and the 
regulations that drive that mining continue to make it more difficult.   
 
The coal market is forever changing based on individual regulations, particularly relative 
to the Clean Air Act; as well as the production from eastern states.  Also the market may 
exist beyond the boundaries of Montana.  As to whether Otter Creek would supplant 
production at current Montana mines, Mr. Clinch stated that if the process were carried 
out as smoothly as possible, it would still be five to ten years before coal began to be 
removed the ground.  In the meantime, existing mine reserves will be depleted and the 
economics of the existing market will determine whether any of the existing mines come 
to their end of mine life.  Mr. Clinch said that he does not believe that leasing Otter 
Creek would replace existing mining or production. 
 
Governor Schweitzer asked if it would make sense that a rail be built from Otter Creek to 
the south to connect into the existing rail system that already has capacity to deliver to 
the south and east?  
 
Mr. Clinch stated that scenario is plausible, in that it is not unusual for coal companies to 
be looking many years ahead.   
 
Governor Schweitzer asked if it plausible for Arch Coal to develop the sections of land 
leased from GNP without the opportunity to lease the state-owned sections?   
 
Mr. Clinch stated that he does not possess the mining engineering expertise to know the 
magnitude of production and how the coal reserves lie.  Large scale mines are not 
typically developed on a single section of land, as it would demand a variety of logistical 
problems as to the mining methods, and easements to access the other tracts of land.   
 
Governor Schweitzer asked if the development of Otter Creek would affect Rio Tinto 
Energy's market share? 
 
Todd O'Hare, Cloud Peak Energy1

 

, stated that Spring Creek is currently the state's 
largest operating coal mine.  The coal quality is mixed, but is primarily higher sodium 
content coal.  Cloud Peak Energy has deliberately not gotten involved with the Otter 
Creek discussions as they wish to support the mining industry in Montana as a whole.  
The overall impacts of developing Otter Creek remain to be seen, but Cloud Peak's 
marketing team does not appear to be too concerned about it, in large part because of 
changing markets, particularly overseas.  

Governor Schweitzer asked if there is congestion on the south and east rail lines?   
 
Mr. O'Hare stated that currently Spring Creek coal is destined primarily for markets that 
are accessed via the northern rail route.  No coal is shipped south through Wyoming.  

                                                           
1 Cloud Peak Energy, LLC broke off from Rio Tinto Energy and is now a stand-alone, publically traded 
company that exists solely within the states of Montana and Wyoming. 
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Wyoming coal enjoys the south and southeastern markets, while Montana coal primarily 
enjoys the upper-north and western markets.  Wyoming has put forth great effort to 
ensure smooth transportation, but there can be congestion, depending on weather 
and/or market conditions.  
 
Governor Schweitzer asked if the Northern Cheyenne Tribal Council has taken a 
position on behalf of the tribe as to whether the state of Montana should lease the Otter 
Creek tracts? 
 
Mr. Walksalong stated that the tribal council has been advocating for the conditions in 
the Otter Creek Settlement Agreement (see Related Materials, Attachment 12).  As with 
any governing body, there are varying perspectives and opinions. 
 
Mr. Bullock stated that he will support the leasing of the Otter Creek tracts, assuming 
that it is done correctly.  This includes continued oversight by the Land Board, MEPA 
review, the state receiving full market value, and reclamation concerns.  The obligation 
of the Land Board members is to administer the lands to secure the largest measure of 
legitimate and reasonable advantage to the state.     
 
After reviewing not only the NorWest Evaluation, but also Northern Powder River Basin 
Lease Data from other mines, DNRC has recommended establishing the minimum 
acceptable bid in the range of ten to thirty-five cents per recoverable ton.  The difference 
between twenty-five cents and thirty-five cents is substantial.  Mr. Bullock stated that 
there is no reason in his mind that the bonus bid should not be increased to thirty-five 
cents. Because Otter Creek is a Greenfield site, there are some that have argued that 
we should expect a lower bonus bid. However, this position ignores the potential costs 
savings available to other mines and coal purchasers, including Arch, if the Tongue 
River Railroad were completed. His research indicated that in 2007 there were 147,000 
cars carrying 17.5 million ton of coal transported from the Sheridan, Wyoming area, and 
other sites, through Montana to places east.  If the TRR had been available in 2007, the 
167 miles of rail would have provided savings that would have either gone to the utilities, 
mines, or railroads for $36.6 million.  Mr. Bullock estimated what could have been saved, 
dependent upon the destination of the coal:   

 TRR to central North Dakota burns - $4.50 to $5.70 per ton;  
 TRR to eastern North Dakota burns - $5.00 to $9.00 per ton; 
 TRR to Minnesota burns - $2.00 to $4.50 per ton;  
 TRR to Superior, Wisconsin and/or Duluth Minnesota - $1.20 to $3.30 per ton; 

and 
 TRR to Indiana locations - $1.20 to $3.30 per ton. 

 
Mr. Bullock also reported that there are another 15-20 million tons that Arch Coal has 
been shipping to Minnesota, Wisconsin, Illinois and Southern Indiana along the Southern 
Route that may be more cost effective for them to send along the TRR if it is built.   
 
Mr. Bullock reiterated his constitutional obligation of maximizing value to the overall trust, 
not subsizidizing other interests, and made a motion for a friendly amendment to change 
to bonus bid to thirty-five cents per ton. 
 
Ms McCulloch stated that she and her staff have done a great deal of research as to 
what is a fair amount.  Originally, she had thought to propose ninety cents per ton.  She 
wishes it to be clear to the coal companies that there will be no sweetheart deal.  Ms. 
McCulloch maintained her commitment to twenty-five cents per ton.   

 
Mr. Bullock's substitute motion died due to lack of a second.   
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Ms. Juneau read a prepared statement: 
 

"This is a huge issue for many Montanans. I know we have all heard many 
arguments – both pro and con - from hundreds of citizens all across this state. I 
appreciated our public hearings in Miles City and Lame Deer, in addition to all the 
public comment at our meetings here in Helena. I value all of the input and advice 
that poured in from many different fronts – tribal, county, business, environmental, 
political, and industry. This decision is not easy – and I know each of us spent hours 
reading, discussing, and meeting about this issue – and I respect every board 
member's vote today. After weighing every component and factor, I have come to the 
conclusion that I must vote 'no' on going forward to lease the Otter Creek tracts.  
 
Those who support development might say that I am not meeting my fiduciary 
responsibility by refusing a simple "yes" vote. A "yes" vote might result in bonus bid 
funds to off-set general fund obligations of the legislature. It is not that simple, 
however. A "yes" vote would not necessarily be in the best interests of the school 
trust beneficiaries. It is time for us to be visionary. We cannot vote as if we have 
blinders on and only see our present economic picture. We must take lessons from 
the past seven generations and also look forward and provide for the interests of the 
next seven generations.  
 
Of course there is value in mining the coal – potentially a lot of money over the next 
40-50 years, but there is also value in keeping Montana "Montana." A large part of 
Montana's economic history is from extracting non-renewable resources. We are all 
familiar with Berkley Pit, the mining consequences at the Milltown dam, and the 
physical and financial repercussions of the vermiculite mine in Libby.  
 
There is an argument that the immediate value gained in extracting this finite 
resource might be lost in other, tangible costs to the state and its people – including 
school children. Montana's future economy and the sustainable value to the school 
trust lands could very well be in preserving the land for future beneficiaries. Whether 
for other purposes or future development, technology continues to advance. The coal 
is not going anywhere. It is entirely possible that these lands will only become more 
valuable.  
 
Some might also say a 'no' vote means I don't support our schools. Of course I 
support our schools. I support our schools so much that I ran for the office that 
oversees all of our public schools. We need to remember the amount of funding 
going to our schools is a decision for the legislature and is not based on this vote.  
 
I am not turning my back on money for schools. I am upholding my duty and my 
responsibility to the children of this great state and saying that the greatest value and 
the best use of that land should not be determined by this board today.  
 
This land board has been diligent in its development of resources and leasing of 
lands all across this state. We could sell every parcel of state land and log every tree 
on state lands, but we don't. We don't because we want to sustain Montana's lands 
for the future beneficial use. That is sound stewardship.  
 
In this case, development is a one shot deal. The determination of the real value of 
this land should not hinge on this vote. I cannot in good faith vote to disregard the 
future potential of these lands." 

   
Ms. Juneau thanked the Governor for allowing her to make her statement. 
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Ms. Lindeen thanked all the people in attendance that came to speak on both sides of 
the issue, noting that being involved and participating in the process is one of the most 
important things a citizen can do.  She said that while there may be disagreements, 
everyone will always be Montanans and neighbors.  
 
Ms. Lindeen expressed her understanding of the challenges of this issued by the board 
members.  Being from eastern Montana, and having been a representative of citizens 
near the Otter Creek area, she stated that this is in the top two of the most difficult 
decisions she has had to make.  She appreciates both sides of this issue, and has come 
to learn that nothing is ever black and white.  Ms. Lindeen stated that she knows that 
even after voting is concluded, there will still be a long process to follow, with many more 
public meetings and a lot more discussion about what should and should not occur.   
 
Governor Schweitzer expressed his appreciation for all the people who have travelled, 
shared information, have been part of the body of evidence in this process.  He stated 
that this specific vote will not subsidize a railroad to be built in Montana.  His intention is 
not to subsidize a private energy company to get into the energy business cheaply.  
There are 120 billion tons of recoverable in Montana, and it is irrational to say that 
unless the Land Board moves rapidly to lease these tracts, then clearly it is not 
supportive of energy development in Montana.  Some have said said that the Otter 
Creek coal is the only coal that can or should be developed in Montana, but these are 
people who believe only in the public option.  Energy is a business that ought to be in 
the hands of private companies and individuals who take a risk and get the reward.  He 
said those companies should not—and will not—be subsidized by the Land Board.   
 
Governor Schweitzer said he shares the growing concern of global warming.  He related 
his experience at a meeting of Western Governors, where Felix Comacho, the Governor 
of Guam, talked about the atolls that are disappearing due to saltwater encroachment.  
The encroachment has resulted in the loss of farmland.  The Western Governors also 
discussed the potential of the corn and wheat belts moving north; that trees will move to 
higher elevations; that range will move to replace them; some species will move to a 
higher elevation, or further north; that snow will arrive later and melt sooner; and many 
trout streams will disappear entirely.  Governor Schweitzer acknowledged the enormity 
of those consequences, and stated that climate change is real in his mind.   
 
However, people have stated that coal mining must be stopped in Montana.  Governor 
Schweitzer drew an analogy to the growing evidence that the human diet has markedly 
changed, which has a negative impact on our children.  By the line of reasoning given 
regarding coal, the Governor said that perhaps Montanans should lead the way by 
ceasing production of wheat (which is made into processed food), sugar beets (high 
sugar diets), or beef (too much red meat).   
 
Governor Schweitzer reminded the attendees that the Land Board has a fiduciary 
responsibility: leasing for oil and gas, cutting timber, and determining the highest and 
best use of the land.  Ultimately there is a responsibility to the people of Montana, as 
well as their children and grandchildren. 
 
Motion to put out the lease proposal for bidding as motioned by Ms. McCulloch 
carried  4-1 (Ms. Juneau dissenting). 

 
1209-11 HISTORICAL SOCIETY:  PROPOSED LAND DONATION2

 
   

 

                                                           
2 Item 1209-11 was taken following 1209-4. 
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